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Inthe Matterof ‘

In the State of Arizona. e

" BEFORE THE ARIZONA MEDICAL BOARD

Board Case No MD 01 0861

MARVIN GIBBS M. D
JR ‘._HF!NDINGSOF FACT T
Holder of License No. 13736 .| CONCLUSIONSOFLAW .

For the Practice of Medicine ~ .~ | .AND ORDER "

-"(Decree of Censure Probatlon & ClVIl" ’
Penalty) S

The Arizona Medical Board ( Board") conSIdered thls matter at its publlc meetmg on
February 12 2003 Marvnn Grbbs M D, (“Respondent ) appeared before the Board W|th

Iegal counsel Dan Jantsch for a formal mterwew pursuant to the authorlty vested in the i

'Board by A R. S § 32- 1451(H) After due consnderatlon of the facts and law. appllcable to .

this matter the Board voted to issue the followmg fi ndlngs of fact conclusnons of law and

order.

| FINDINGS OF FACT

o 1 : The Board IS the duly constltuted authonty for the regulatlon and control of :
the practlce of allopath|c medlcme in the State of Anzona _ o 4 4 | N |
- 2. ‘ Respondent is the holder of Llcense No 13736 for the practlce of allopathlc '
medlcme |n the State of Anzona | | | P i

"3.' f The Board |n|t|ated case number MD 01 0861 after recelvmg mformatron o

from the Drug Enforcement Agency (DEA) that Respondent prescrlbed controlled

substance medlcatlons and prescrlptlon -only medlcatlons to |nd|V|duaIs via lnternet web -

srtes The Board subpoenaed pharmacy records and determlned that over apprommately '

10 months, Respondent had |ssued and/or authonzed prescnptlons and refllls over 9 000 -

_ tlmes for a total of over 700 OOO dosage unlts ultlmately dlspensed to approxmately 2 600 -

pat:ents
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lnternet

; would'be calllng for an evaluatlon

o . 4‘ An lnvestlgatlonal mtervnew wrth R=spondent rev"ealed the following'

| a : Owners of an auto body parts buslness in Mesa approached Respondent |n

May or June of 2000 and asked hlm to partlclpate |n the practlce of medlcme v1a the"

lnltlally Respondent prescnbed medlcatlons from “MYPRlVATEDOC com and |
was pa|d $20 00" for each lnternet consultatlon

questlonnalre regardlng thelr medlcal hlstory and thelr medlcal complarnt Respondent, '

_recelved the forms via the lnternet and also recelved a schedule of when the patlents

Respondent |n|t|ally evaluated 10 to 15 pat|ents per

day, spendlng approxmately 5 to 10 mlnutes wrth each patlent By December 2000 the -

lnternet consultatlons mcreased to apprOX|mately 30 per. day

o b., Respondent made no effort to valldate the lnformatlon provnded to h|m via|

the mternet Also MYPRIVATEDOC com requested verlflcatlon of patlent |dent|ty through

plcture |dent|f|cat|on but Respondent did not lndependently venfy patlent ldentlty-

VlSItOFS to the web srte f|lled out al’

Respondent had not taken any courses or. con

15 management or the ldentlflcatlon of drug seekin

.from other treatlng physncnans Respondent dld

maximum of two reflls

'February 2001
. Respondent recelved approxumately $52,000.

any physncal examlnatlons of the patlents nor ¢

mumg medical educatlon in chronlc pain
g behav1or Respondent dld not perform '
1id he request or obtaln medlcal records

not believe he had establlshed a doctor-

patlent relatlonsh|p wnth any of the mternet patle nts. The maJorlty. of prescnptlons |ssued '

'by the Respondent were for a th|rty -day supply 0

)f controlled substance 'medications; with a

"c. ' Respondent termmated h|s relallonshlp wnth MYPRIVATEDOC com in

Dunng the time he was

Respondent worked w1th the internet. web site’

and evaluat|on process used by Respondent at

assocnated w1th MYPRIVATEDOC com

: From Aprll 2001 through August 2001

‘MEDSWORLDWlDE corn"" The referral |
\/IEDSWORLDWIDE com was essentlally k
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the same as wrth MYPRIVATEDOC com Respondent was pard $70 per consultatron by

MEDSWORLDWIDE com and in total recelved approxmately $36 000 In August 2001}1
when Respondent severed h|s relatronshlp wrth MEDSWORLDWIDE com he started hIS
own web srte “EXPRESSMEDCARE com’”. |

E d..'A " Respondent assocrated wrth a Flonda pharmacy that issued the medlcatrons

_prescnbed on EXPRESSMEDCARE com. Respondent charged $1OO to $125-»per

consultatlon Respondent estlmated that he consulted with approxrmately 900 patrents B
untrl December 21 2001 when the DEA confrscated his computer ‘ '

e Respondent did not malntaln any medical records on the patlents he|. :

'prescnbed to over the rnternet

5. : Respondent ongrnally appeared before the Board for a formal mtervrew in|
June 2002 Respondent was asked" how h|s conduct t”t |nto what reasonably prudent

physrcrans would consrder the prudent and reasonable practlce of medlcme Respondent “ '

on other busrness ventures in- the past recommended mternet prescnblng to hrm

lost his pnvrleges at Mesa Lutheran HOSpltal a hospltal where 90% of h|s patrent volume
was generated Accordlng to Respondent the physrcran who recommended he engage |n
thrs practrce knew Respondent needed help generatmg income. |

.-.6'. : Respondent testlfled that he was unaware of -any law that sand he could not
prescnbe wrthout dorng a physical. examlnatlon and belleved the practlce was harmless
Respondent stated he was assured that attorneys ‘would be consulted to gmde the ‘

busrness |n the nght path in terms of regulatory boards and that there were no laws or

|| statutes regardmg this ‘practice. Respondent noted that another physrcran who was |

-considering engaging in this conduct stated that he was going to‘call the Board to see if it
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was permnssrble When Respondent saw that the other physrcuan was prescrlblng over the _

mternet he assumed that the Board had toId the other physruan that it was acceptable

. 7."' Respondent testlfled that he was dlsturbed when towards the end of -
. February 2001 the owners of an mternet web snte lnformed hrm that the DEA had vrsrted N

-w1th them and glven them the optlon of vquntarlly shuttrng down or belng shut down by :

the DEA. The owner. of the pharmacy Respondent used through MYPRIVATEDOC com
mformed Respondent that the DEA had aIso vrsrted h|m and questloned hlm | |

- 8. Respondent was asked what educatlonal materlai he had read that supports
the ongomg prescnblng of the types of medlcatlon he had prescnbed wrthout a dlrect
patlent evaluatlon Respondent‘stated that he had not prescrlbed medlcatlon on an|

ongomg baS|s and had only done so for patlents on a temporary baS|s whlle they :

‘establrshed with a local phySlClan The Board noted that the record of prescrlptlons refrlled

by Respondent did not support thrs contentlon

| 9._ Respondent testifled that he dld not do any pnmary source venflcatlon of the :

patlents complalnt for mstance he did not revrew records, reports of tests phy3|ca| o
therapy consultatlons and the’ lrke Respondent was unable to satlsfactonly explann how h :

he dlstlngwshed between drug seekrng patlents and patlents who may have had |eg|t|mate -

need for paln medlcat|on Accordlng to Respondent he became mvolved in mternet

prescrlblng because of hIS mterest |n helplng the communlty and h|s concern for mternet

patlents most of whom had elther |ost their msurance no Ionger had a prlmary care : o

physrman because of a physnmans retlrement or relocatron or were unable to fi nd al
physrcran to satrsfactonly treat their parn | | | - o |
- .10., Respondent testlfled that he drscontlnued prescnbmg over: the mternet in

December 2001 when the DEA approached hlm Respondent was asked to reconcrle hrs

'statements that he started prescrlbrng over the mternet out of concern for patlents who
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i had no lnsurance or were in transnt and dld not have a local physnman W|th his havmg -

started thls practlce after he lost hls pnvuleges and a Iarge portlon of hIS mcome

' Respondent stated that he been experlencmg flnanC|al problems Iong before he Iost h;s o

pnvrleges and started to prescrlbe over the lnternet A

| 11 Respondent was unable to list the S|de effects of amltrlptyllne a drug he
prescrlbed . . | | | | |
12. }' Respondent testlf ed that he stated that he set up. hlS own. web snte after :

recelvmg complalnts from patlents that it took a long tlme to get the medlcatlon from the|. .

' 'other websﬁes and that MEDSWORLDWIDE com told hlm that the DEA approached

, MYPRIVATEDOC com because of the fee spllttlng arrangement between the web S|te and o

the pharmacy that fllled the prescrlpt|ons Also, Respondent testlﬂed that although '

‘ MYPRIVATEDOC com was chargmg the patrents $100 per consultatlon he was only

_ bemg paid $20 per consultatlon When Respondent prescnbed from hlS own web snte he B

charged $100 to $125 per consultatlon Respondent testlfled that when he started h|s own ,'

web S|te he dld not contract w1th a pharmacy but used the same Flonda pharmacy as| -

MEDSWORLDWIDE com. Accordlng to Respondent he d|d not fee spllt w1th the|
pharmacy because he belleved it was. |IIegal |

' ‘1'3. At the conclusmn of - the June 5 2002 mtervuew the Board expressed '

concern that Respondent appeared to have a relatlvely poor understandlng of the

management ‘of chronic- paln and that Respondent was | in a hlgh stress SItuatlon w:th

relatlvely I|ttle understandlng of the baS|c pharmacology of the drugs he was prescnblng :

1Accord|ngly, the Board contlnued the mterwew and ordered Respondent to undergo a

'cllnlcal competency evaluatlon (“PLAS") wnth 60 days Respondent also agreed not to

prescnbe any scheduled medlcat|ons to patlents outsude of h|s regular obstetrlc and o

gynecologlcal practlce until further order of the Board
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";14. ‘ The Board resumed Respondents formal |nterV|ew on February 12 2003

j1v5 The Board noted that the PLAS evaluatlon showed that Respondent |

‘ performed.satlsfactonly in obstetn’cs _and gynecology,; hls area of .speCIalty,_ a_nd_ that he

||was  deficient in4_’ph_armacologic'thérapie's‘ outside his specialty and in “ethics - and

communlcatlon
| 16 Respondent mdncated that hlS current practlce was a solo offlce basedw
obstetrlcs and gynecology practlce Respondent noted that he dld not currently have staff

pnvuleges at any hospltal but that pnvrleges at certa|n hospltals were pendlng the'

resolutlon of thls matter. Respondent testlfred that because he does not have hospltal
,prnvuleges he transfers care of obstetnc patlents to another group of physmnans in
approxnmately the 35th or 36th week of the patlents pregnancy Respondent noted that o

there had been no actlon agalnst his DEA' certlflcate Respondent testlt" ed that since the| . -

June formal rntervrew he had not prescnbed controlled substances to any patlent outSIde

of hIS obstetncs and gynecology practlce and even then |t is a very rare situation’ that h|s o

pattents reqwre controlled substances unless they are post-surglcal patlents
17 Respondent noted" that the. PLAS evaluatlon was very objectlve and he
galned from it. Respondent stated that at one pomt durlng the evaluatlon he went through

at Ieast five hours of testmg |nvolv1ng many areas of medlcme Respondent testlf ed that

'from when the Board ordered the evaluatlon in June he spent t|me preparlng for the :

evaluatlon and that he has already taken the PhyS|C|an Assessment Cllnlcal Educatlon :

Program (“PACE il prescrlblng course because” |t is very lmportant to him to understand -

the gravrty of the Board s concern Respondent stated that he took the PACE prescrlblng ’

course after attendlng the October Board where PACE made a presentatlon to the Board ' "

that rncluded a descrrptlon of the course. -
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18 Respondent testrﬂed that he belleves he |s mvolved in medlcal care to be a e

beneﬂt to soaety and he took a very superfncnal nalve approach to. chron|c parn :_

v management but he d|d so to help worklng class people get care

19 Respondent testlf ed that because he had only been |nformed of the PLAS. |

results W|th|n the Iast week he had not taken any other contlnumg medlcal educatlon '

(“CME") courses in areas noted as weaknesses in the PLAS evaluatlon The Board noted o

that |t was |mpressed W|th the evaluatlon and that |t ‘was obwous that Respondent had

worked hard for it. Respondent was asked how much CME he had taken in the last year

Respondent noted that he had over 60 CME credlts mcludmg credlts |n medlca|
compllcatlons assocnated WIth obstetrlcs and gynecology, endocrlnology and mfertlllty, .

urogynecology, compllcatlons of gynecologlc surgery the latest |nformat|on in obstetncs in '_

terms of evaluatlng premature Iabor retardatlon and compllcatlons in pregnancy such as

,hypertensmn and dlabetes. Respondent also noted that he took courses in mrgrame-

headache 'management'and congestlve heart fallure

20. Respondent testrfled that what he drd was wrong and he should have never |

’.gotten lnvolved W|th mternet prescrlblng, based espeCIaIIy on what he has Iearned through 3

the prescrlblng CME course that paln management takes a comprehenswe evaluatron and| . B

a longltudlnal approach an on- gomg approach to evaluatlng patrents to make sure thelr
care |s approprlate Respondent stated that he never even consrdered the possnblhty of |-
dwersron or abuse by the rnternet patlents - o

; 21".’ The standard of care for the management of prescrlblng medlcatlons wrth

the exceptlon of emergent sutuatlons requnres there be a doctor-patlent relatlonshlp o

~estab|rshed ona face-to-face basrs before prescrlblng a medlcatlon
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2 Respondents‘conduct was unreasonable glven the standard of care
because he prescrlbed medrcatrons over the rnternet wrthout frrst estabhshrng a face-to-
face doctor-patrent relatlonshlp wrth those to whom he prescrrbed | | | |

- 23, The potentnal harm resultlng from Respondents conduct rncludes patrents o
becomlng addlcted to the medlcatlons prescrlbed and the harm to others in the communlty -
through the drverS|on of medlcatrons - | : |

| - CONCLUSIONS OF LAW

| ',1. The Anzona Medlcal Board possesses Jurlsdlctlon over the subject matter .
' hereof and over Respondent ' | |
B f2.' . The Board has recerved substantlal evidence supporttng the Flndlngs of Fact

descrrbed above and said frndrngs constrtute unprofessmnal conduct or other grounds for| |

the Board to take drscrplmary action.

: 3.’_ - The conduct and crrcumstances above in paragraphs 3 through 6, 8 through ‘ |

'11 and 20 through 23 constrtute unprofessnonal conduct pursuant to A RS § § 32-1

1401(24)(e) ("[f]arlrng or refusrng to malntam adequate records on a patrent ") 32-

1401(24)(q) (“[a]ny conduct or practlce that is or mrght be harmful or dangerous to the

health of the patrent or the pubhc ) and 32- 1401(24)(ss) (“[p]rescrlbrng, drspensrng or

the Ircensee frrst conducts a physrcal examrnatron of that person or has prevrously .

establrshed a doctor—patrent retatlonshrp Co) '
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D | ORDER |
. f Based upon the foregomg Flndlngs of Fact and Conclusrons of Law ‘ B

fia IS HEREBY ORDERED that: | o

o 1_1.'_ ) a Respondent is |ssued a Decree of Censure for prescribing .narcotlcs and v
managlng chronrc parn patlents over the :nternet W|thout establlshrng a face-to-face'
doctor-patrent relatlonshrp | o L ’ ) ’ | . |

‘ '2. ' W|th|n one year of the effectlve date of th|s Order Respondent shaII pay a
c;vrl penalty of $10 000 | IR | | | v

3. Respondent is placed on probatron for ten years wuth the foIIowrng terms and
cori'ditions B | '. o |
a Respondent shall prescnbe Schedule ! and " drugs only for those '

‘mdnwduals who are establlshed patlents of hns obstetncs and gynecology practlce

b. Wlthln one year of the effectrve date of thrs Order Respondent shall obtarn .

’20 hours of Board Staff pre-approved Category | contlnurng medrcal educatron (“CME”) |nA :
‘ ethlcs and 15 hours of- Board Staff pre approved Category I CME in record keeprng The |

ACME hours are in addltlon to the hours requnred for blennlal medlcal Ircense renewal'

Board Staff or |ts agents shall conduct a chart review W|th|n one year of completron of the

_.recordkeeplng CME The Board retalns Jurlsdrctlon to take addrtronal dlscrpllnary or

remedlal actlon based upon the chart rewew :

| B I c ﬁ‘ Respondent shall pay the costs assocnated wnth monrtorlng his probatron as

des:gnated by the Board each and every year of probatron Such costs may be adjusted

jon an annual basrs Costs are payable to the Board no later than 60 days after i |nv0|ce |s |

sent to Respondent and thereafter on an annual basrs Fallure to pay these costs wrthrn

30 days of the due date constltutes a V|olat|on of probatron
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Respondent shall submlt quarterly declaratlons under penalty of perJury on|

forms provrded by the Board statrng whether there has been compllance wrth all_ :

‘condmons of probatlon The declaratlons shalI be submrtted on or before the 15th of

March June September and December of each year begmnmg on or. before December '

'15 2003

RIGHT TO PETITION FOR REHEARING OR REVIEW o

Respondent |s hereby nOtIerd that he has the rlght to petltlon for a rehearlng or |

Dlrector W|th|n th|rty (30) days after service of '[hIS Order A R S. § 41-1092 09. The

‘revrew The petltron for rehearmg or revrew must be flled wrth the Board s Executlve

petrtlon for rehearlng or revnew must ‘set forth Iegally sufﬂcnent reasons for grantlng a'

rehearlng or. revrew AA C R4 16 102 Servnce of thls order is effectlve flve (5) days"

, after date of malllng If a motlon for reheanng or rev1ew |s not t"led the Board S Order ) *

becomes effectlve thlrty-t' ve (35) days after it is malled to Respondent

Respondent is further notlfled that the filing of a motron for rehearlng or reV|ew is.

_requwed to preserve any nghts of appeal to the Superlor Court

M
DATE‘Q.th'mg{,V day of May, 2003

. ORIGINAL of the foregomg ﬂed th|s

ARIZONA MEDICAL BOARD

BARRY A_ CASSIDY, Ph.D., PAC
Executive Director - B

/‘/ day of m. ﬁ 2003 wrth .

The Arlzona Medical Board n
9545 East Doubletree Ranch Road - -

'2'5' | Scottsdale, Arizona 85258 -
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Executed copy of the foregomg e
manled by U.S. Certified Mail thl_s _
/ffﬁf day of /M , 2003,t0; -

Dan Jantsch

1| Olson, Jantsch&Bakker PA R

7243 North 16th Street
Phoemx Anzona 85020 7250

E Executed copy of the foregonng ‘

malled by U.S. Mail this

. g{{ day of %Z 2003 to: -

Marvm GIbbS M.D.
2034 East Southern Avenue ,

|| Suite U
Tempe Arizona 85282 7519

day of gz 2003 to:-

Christine. Cassetta

Assistant Attorney General _
Sandra Waitt, Management Analyst
Compliance = -

Investigations (Investlgatlon Flle)

|| Arizona Medical Board -

9545 East Doubletree Ranch Road
Scottsdale, Arizona 85258 -
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'Coey of the foregomg hand- dellvered thlS .
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